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SHAREARCHIVER CLOUD SERVICES AGREEMENT 

This ShareArchiver Cloud Services Agreement (Cloud Services Agreement), together with the 
Order Form, is a legal agreement between (1) you (you) and (2) the ShareArchiver company 
named on the Order Form (us, we or Supplier) for:  

• ShareArchiver soDware (SoDware);  
 

• printed materials and online documentaFon (available at hGps://sharearchiver.com to 
enable you to use and understand the SoDware (DocumentaFon);  
 

• the cloud subscripFon services provided by us to you under this Cloud Services Agreement 
as described in the DocumentaFon (SubscripFon Services);  
 

• the storage subscripFon services provided by us to you for the storage of your data in the 
Archive Data Storage (Storage Services); and 
 

• support services as further defined in the Schedule (Support Services).  
 

We provide the Services to you on the basis of this Cloud Services Agreement. We remain the 
owners of the SoDware and DocumentaFon at all Fmes.   

We make the Services, applicaFons and plaNorms available to you as a subscriber via the 
internet for the purpose of your business operaFons.  

We have agreed to provide and you have agreed to take and pay for our Services subject to 
these terms and condiFons.  

1. INTERPRETATION  

 1.1  The definiFons and rules of interpretaFon in this clause apply in this Cloud  
Services Agreement.  

AddiFonal Archive Volume;  
 
 
Applicable Data  
ProtecFon Laws;  

the addiFonal Archive Volume purchased by 
you in accordance with clause 3.  

To the extent the Canadian law applies, the law 
of Ontario, Canada or any other applicable law 
in force in Canada which relates to the 
protecFon of personal data.  

Archive Data  Customer Data in naFve raw form, meaning 
before data compression, deduplicaFon and 
encrypFon.  
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Archive Data Storage; Specialized system or repository designed for 
long term preservaFon, archival and 
management of Archive Data.  

Archive Services 
SubscripFon;  

The subscripFon purchased by you which 
enFtle you to access and use the SubscripFon 
Services and the DocumentaFon in 
accordance with this Cloud Services 
Agreement. 

Archive Data Storage 
Volume SubscripFon;  

The subscripFon purchased by you which 
enFtle you to access and use the Storage 
Services for storage, backup and retrieval of a 
mutually agreed volume of Archive Data. 

Archive Volume;  mean the volume of data transferred for 
archiving in uncompressed form, fully 
hydrated and without de-duplicaFon, if any, 
purchased by you as set out in the Order Form. 

 Business Day;  a day other than a Saturday, Sunday or public 
holiday in Ontario, Canada when banks in 
Ontario, Canada are open for business.  

ConfidenFal InformaFon;  informaFon that is proprietary or confidenFal 
and is either clearly labelled as such or 
idenFfied as ConfidenFal InformaFon in clause 
10.5 and 10.6 and includes all informaFon 
concerning the business, affairs, customers, 
clients or suppliers of the other party or any of 
their affiliates.  

Customer Data;  the data inpuGed by you or the Archive Data 
Storage for the purpose of using the Services, 
excluding Customer Personal Data.  

Customer Personal Data;  any personal data which we process in 
connecFon with this Cloud Services 
Agreement, in the capacity of a processor on 
your behalf.  

EffecFve Date;  has the meaning set out in the Order Form.  

Fees;  all fees set out in secFon 6 of the Order Form 
and any other fees agreed in wriFng between 
us from Fme to Fme.  
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IniFal SubscripFon Term;  the iniFal subscripFon term of this Cloud 
Services Agreement as set out in the Order 
Form.  

Intellectual Property  
Rights;  

patents, uFlity models, rights to invenFons, 
copyright and related rights, trade marks and 
service marks, trade names and domain 
names, rights in get-up, goodwill and the right 
to sue for passing off or unfair compeFFon, 
rights in designs, rights in computer soDware, 
database rights, rights to preserve the 
confidenFality of informaFon (including  
know-how and trade secrets) and any other 
intellectual property rights, including all 
applicaFons for (and rights to apply for and be 
granted), renewals or extensions of, and rights 
to claim priority from, such rights and all 
similar or equivalent rights or forms of 
protecFon which subsist or will subsist, now or 
in the future, in any part of the world.  

Normal Business Hours;  9.00am to 5.00pm local Ontario, Canada Fme, 
each Business Day. 

Order Form;  the ShareArchiver order form.  

Purpose;  the purposes for which the Customer Personal 
Data is processed, as set out in clause 5.6.1.  

Renewal Period;  the period described in clause 13.1.  

Services; has the meaning set out in the Order Form.  

SubscripFon Fee;  the subscripFon fees payable by you to us for 
the Services, as set out in the Order Form.  

SubscripFon Term;  means the IniFal SubscripFon Term together 
with any subsequent Renewal Periods.  

Support Services;  the support services as set out in the Schedule.  

Supplier Personal Data;  any personal data which we process in 
connecFon with this Cloud Services  
Agreement, in the capacity of a controller.  
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Virus;  any thing or device (including any soDware, 
code, file or programme) which may: prevent, 
impair or otherwise adversely affect the 
operaFon of any computer soDware, 
hardware or network, any 
telecommunicaFons service, equipment or 
network or any other service or device; 
prevent, impair or otherwise adversely affect 
access to or the operaFon of any programme  
or data, including the reliability of any 
programme or data (whether by re-arranging, 
altering or erasing the programme or data in 
whole or part or otherwise); or adversely 
affect the user experience, including worms, 
trojan horses, viruses and other similar things 
or devices.  

1.2 Clause and paragraph headings shall not affect the interpretaFon of this Cloud 
Services Agreement.  

1.3 Unless the context otherwise requires, words in the singular shall include the 
plural and, in the plural, shall include the singular.  

2. SUBSCRIPTIONS  

2.1 Subject to you purchasing the Archive Services SubscripFon in accordance with 
clause 8.1, the restricFons set out in this clause 2 and the other terms and 
condiFons of this Cloud Services Agreement, we hereby grant to you a non-
exclusive, non sublicensable and non-transferable right to access and use 
the SubscripFon Services and the DocumentaFon during the SubscripFon 
Term solely for your internal business operaFons. 

2.2 Subject to you purchasing the Archive Data Storage Volume SubscripFon in 
accordance with clause 8.1, the restricFons set out in this clause 2 and the 
other terms and condiFons of this Cloud Services Agreement, we hereby 
grant to you a non-exclusive, non sublicensable and non-transferable right 
to access and use the Storage Services during the SubscripFon Term for 
storage, backup and retrieval of Archive Data solely for your internal 
business operaFons. 

2.3 In relaFon to the Archive Data Storage, you undertake that:  

2.3.1   the maximum volume of Archive Data that we authorise you to 
archive and use the Storage Services shall not exceed the Archive 
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Volume you have purchased from Fme to Fme in relaFon to your 
Archive Data Storage Volume SubscripFon(s);  

2.2.2 you shall have the necessary security on your systems to ensure that 
the Services are held securely;  

2.2.3 you shall permit us to audit the Storage Services in order to verify that 
your use of the Storage Services does not exceed the Archive Data 
Storage Volume SubscripFons purchased by you.  Such audit may 
be conducted no more than once per quarter, at our expense, and 
this right shall be exercised with reasonable prior noFce, in such a 
manner as not to substanFally interfere with your normal conduct 
of business; and  

2.2.4 if any of the audits referred to in clause 2.2.3 reveal that you have 
underpaid SubscripFon Fees to us for the relevant Services, then 
without prejudice to our other rights, you shall pay to us an amount 
equal to such underpayment as calculated in accordance with the 
prices set out in the contract details within 10 Business Days of the 
date of the relevant audit.  

 2.3 In relaFon to the Archive Data Storage Volume SubscripFon, you undertake that:  

2.3.1      you have purchased Archive Volume which is sufficient for both the 
reasonable needs of your business as at the EffecFve Date and for 
the duraFon of the SubscripFon Term; and  

2.3.2  where your actual storage usage is equal to or exceeds 90% of the 
Archive Volume at any Fme, you will purchase AddiFonal Archive 
Volume in accordance with clause 3.  

2.4 You shall not access, store, distribute or transmit any Viruses, or any material 
during the course of your use of the Services that:  

2.4.1  is unlawful, harmful, threatening, defamatory, obscene, infringing, 
harassing or racially or ethnically offensive;  

 2.4.2  facilitates illegal acFvity;  

 2.4.3  depicts sexually explicit images;  

 2.4.4  promotes unlawful violence;  

                               2.4.5       is discriminatory based on race, gender, colour, religious belief, 
sexual orientaFon, disability; or  

2.4.6  is otherwise illegal or causes damage or injury to any person or 
property;  
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and we reserve the right, without liability or prejudice to our other rights to you, to 
disable your access to any material that breaches the provisions of this clause.  

 2.5  You shall not:  

2.5.1 except as may be allowed by any applicable law which is incapable of         
exclusion by Cloud Services Agreement between the parFes:  

2.5.1.1 and except to the extent expressly permiGed under this 
Cloud Services Agreement, aGempt to copy, modify, 
duplicate, create derivaFve works from, frame, mirror, 
republish, download, display, transmit, or distribute all or 
any porFon of the SoDware and/or DocumentaFon (as 
applicable) in any form or media or by any means; or  

2.5.1.2 aGempt to reverse compile, disassemble, reverse engineer 
or otherwise reduce to human-perceivable form all or any 
part of the SoDware; or  

2.5.2  access all or any part of the Services in order to build a product or 
service which competes with the Services; or  

 2.5.3  use the Services to provide services to third parFes; or  

2.5.4   license, sell, rent, lease, transfer, assign, distribute, display, disclose, 
or otherwise commercially exploit, or otherwise make the Services 
available to any third party; or 

2.5.5 aGempt to obtain, or assist third parFes in obtaining, access to the 
Services, other than as provided under this clause 2; or  

2.5.6 introduce or permit the introducFon of, any Virus into the Supplier’s 
network and informaFon systems.   

2.6  You shall use all reasonable endeavours to prevent any unauthorized access 
to, or use of, the Services and, in the event of any such unauthorized access 
or use, promptly noFfy us in wriFng upon becoming aware of any such 
unauthorized access or use.  

2.7  The rights provided under this clause 2 are granted to you only, and shall not 
be considered granted to any subsidiary, affiliate or a holding company of 
yours.  

3. ADDITIONAL ARCHIVE VOLUME  

3.1 Subject to clause 3.2 and clause 3.3, you may, from Fme to Fme during any 
SubscripFon Term, purchase AddiFonal Archive Volume in excess of the 
Archive Volume set out in the Order Form.  
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 3.2  Where such AddiFonal Archive Volume is:  

3.2.1 a result of a storage requirement you have idenFfied, you shall noFfy 
us in wriFng sehng out your requirements; or  

3.2.2 a result of reaching or exceeding the 90% threshold as set out in clause 
2.3.2, we shall agree with you the amount of AddiFonal Archive 
Volume you will be required to purchase based on your 
requirements and usage paGerns.  

We shall then provide you with a price for the AddiFonal Archive 
Volume , which once accepted by you will be followed by our 
invoice. We can also provide you with our current monthly storage 
rates if you wish to pay for the AddiFonal Archive Volume on a 
month-by-month basis, subject to our agreement.  

3.3 You shall, within 30 days of the date of our invoice, pay to us the relevant fees for 
such AddiFonal Archive Volume as set out in the Order Form and, if such 
AddiFonal Archive Volume is purchased by you part way through the IniFal 
SubscripFon Term or any Renewal Period (as applicable), such fees shall be 
pro-rated for the remainder of the IniFal SubscripFon Term or then current 
Renewal Period (as applicable) or we shall submit our invoices on a monthly 
basis as described in clause 3.2.2.  

4. SERVICES  

4.1 We shall, during the SubscripFon Term, provide the Services and make available 
them to you on and subject to the terms of this Cloud Services Agreement.  

4.2 We shall use commercially reasonable endeavours to make the Services available 
24 hours a day, seven days a week, except for:  

4.2.1  planned maintenance carried out during the maintenance window 
of 8.00 pm to 5.00 am Ontario, Canada Fme; and  

4.2.2  unscheduled maintenance performed outside Normal Business Hours, 
provided that we have used reasonable endeavours to give you at 
least 6 hours’ noFce in advance,  

and during any periods of maintenance, we will keep you informed of our 
progress via the status board.  

4.3 We will, as part of the Services and at no addiFonal cost to you, provide you with 
our Support Services during Normal Business Hours.  We may amend the 
Support Services in our sole and absolute discreFon from Fme to Fme.  You 
may purchase enhanced support services separately at our then current 
rates.  
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5. DATA PROTECTION  

5.1 For the purposes of this clause 5, the terms controller, processor, data subject, 
personal data, personal data breach, and processing (or their equivalents as 
defined by the Applicable Data ProtecFon Laws) shall have the meanings 
assigned to them by those laws. 

5.2 We will both comply with all applicable requirements of Applicable Data 
ProtecFon Laws. This clause 5 is in addiFon to, and does not relieve, remove 
or replace, either of our obligaFons or rights under Applicable Data 
ProtecFon Laws.   

5.3 The parFes acknowledge that for the purposes of the Applicable Data ProtecFon 
Laws, you are the data controller (i.e., you collect, use, or disclose Customer 
Personal Data in the course of commercial acFviFes) and we are the data 
processor (i.e., we process Customer Personal Data on your behalf) in 
respect of the Customer Personal Data.   

5.4 We shall maintain a register sehng out the scope, nature and purpose of the 
processing we carry out, the duraFon of the processing and the types of 
Customer Personal Data. The parFes acknowledge that we shall, in general, 
not have access to the Customer Personal Data stored outside the Archive 
Data Storage.  

5.5 Without prejudice to the generality of clause 5.2, you will ensure that you have 
all necessary and appropriate consents and noFces in place to enable lawful 
transfer of the Supplier Personal Data and Customer Personal Data to us for 
the duraFon and purposes of this Cloud Services Agreement.  

5.6 Without prejudice to the generality of clause 5.2, we shall, in relaFon to Customer 
Personal Data:  

5.6.1 process that Customer Personal Data only on your wriGen instrucFons 
unless we are required by the Applicable Data ProtecFon Laws to 
otherwise process that Customer Personal Data. Where we are 
relying on Applicable Data ProtecFon Laws as the basis for 
processing Customer Personal Data, we shall noFfy you of this 
before performing the processing required by the Applicable Data 
ProtecFon Laws unless those Applicable Data ProtecFon Laws 
prohibit us from so noFfying you on important grounds of public 
interest. We shall inform you if, in our opinion, your instrucFons 
infringe Applicable Data ProtecFon Laws;  

5.6.2 ensure that we have in place appropriate technical and organizaFonal 
measures, to protect against unauthorized or unlawful processing 
of Customer Personal Data and against accidental loss or 
destrucFon of, or damage to, Customer Personal Data, appropriate 
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to the harm that might result from the unauthorized or unlawful 
processing or accidental loss, destrucFon or damage and the nature 
of the data to be protected, having regard to the state of 
technological development and the cost of implemenFng any 
measures (those measures may include, where appropriate, 
pseudonymizing and encrypFng Customer Personal Data, ensuring 
confidenFality, integrity, availability and resilience of  systems and 
services, ensuring that availability of and access to Customer 
Personal Data can be restored in a Fmely manner aDer an incident, 
and regularly assessing and evaluaFng the effecFveness of the 
technical and organizaFonal measures adopted);  

5.6.3 ensure that all personnel who have access to and/or process Customer 
Personal Data are obliged to keep the Customer Personal Data 
confidenFal; and  

5.6.4 assist you insofar as this is possible (taking into account the nature of 
the processing and the informaFon available to us), at your cost and 
wriGen request, in responding to any request from a data subject 
and in ensuring compliance with your obligaFons under Applicable 
Data ProtecFon Laws with respect to security, breach noFficaFons, 
impact assessments and consultaFons with supervisory authoriFes 
or regulators;  

5.6.5 noFfy you without undue delay on becoming aware of a personal data 
breach involving the Customer Personal Data;  

5.6.6 at your wriGen direcFon, delete or return Customer Personal Data and 
copies thereof to you on terminaFon of this Cloud Services 
Agreement unless required by Applicable Data ProtecFon Laws to 
conFnue to process that Customer Personal Data. For the purposes 
of this clause 5.6.6 Customer Personal Data shall be considered 
deleted where it is put beyond further use by you; and  

5.6.7 maintain records to demonstrate our compliance with this clause 5 and 
allow for reasonable audits by you or your designated auditor at 
your cost and expense, for this purpose, on reasonable wriGen 
noFce by you.  

 5.7  You hereby provide your prior, general authorizaFon for us to:  

5.7.1 appoint processors to process the Customer Personal Data, provided 
that we:  

5.7.1.1 shall ensure that the terms on which we appoint such 
processors comply with Applicable Data ProtecFon Laws, 
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and are consistent with the obligaFons imposed on us in 
this clause 5;  

5.7.1.2 shall remain responsible for the acts and omission of any 
such processor as if they were our acts and omissions;  

5.7.1.3 shall inform you of any intended changes concerning the 
addiFon or replacement of the processors, thereby giving 
you the opportunity to object to such changes provided 
that if you object to the changes and cannot demonstrate, 
to our reasonable saFsfacFon, that the objecFon is due to 
an actual or likely breach of Applicable Data ProtecFon 
Laws, then you shall indemnify us for all losses, damages, 
costs (including legal fees) and expenses suffered or 
incurred by us in accommodaFng the objecFons.  

5.7.2 transfer Customer Personal Data outside of Canada as required for the 
Purpose, provided that the Supplier shall ensure that all such 
transfers are effected in accordance with Applicable Data 
ProtecFon Laws. For these purposes, you shall promptly comply 
with any reasonable request from us, including any request to enter 
into any other document for protecFon of Customer Personal Data.  

5.8 Either of us may, at any Fme with 30 days’ noFce, revise clause 5.7.2 by replacing 
it (in whole or part) with any applicable clauses necessary for protecFon of 
Customer Personal Data (Amended Terms). Such Amended Terms shall 
apply when replaced by aGachment to this Cloud Services Agreement, but 
only in respect of such maGers which are within scope of the Amended 
Terms.  

6. OUR OBLIGATIONS  

6.1 We undertake that the Services will be performed substanFally in accordance 
with the DocumentaFon and with reasonable skill and care.  

6.2 The undertaking at clause 6.1 shall not apply to the extent of any 
nonconformance which is caused by your use of the Services contrary to our 
instrucFons, or modificaFon or alteraFon of the Services by any party other 
than us or our duly authorised contractors or agents. If the Services do not 
conform with the foregoing undertaking, we will, at our expense, use all 
reasonable commercial endeavours to correct any such non-conformance 
promptly, or provide you with an alternaFve means of accomplishing the 
desired performance. Such correcFon or subsFtuFon consFtutes your sole 
and exclusive remedy for any breach of the undertaking set out in clause 6.1.  
Notwithstanding the foregoing, we:  
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6.2.1 do not warrant that your use of the Services will be uninterrupted or 
error-free; or that the SoDware, Services, DocumentaFon and/or 
the informaFon obtained by you through the Services will meet 
your requirements; and  

6.2.2 are not responsible for any delays, delivery failures, or any other loss 
or damage resulFng from the transfer of data over communicaFons 
networks and faciliFes, including the internet, and you 
acknowledge that the Services may be subject to limitaFons, delays 
and other problems inherent in the use of such communicaFons 
faciliFes.  

6.3 This Cloud Services Agreement shall not prevent us from entering into similar 
Cloud Services Agreements with third parFes, or from independently 
developing, using, selling or licensing documentaFon, products and/or 
services which are similar to those provided under this Cloud Services 
Agreement.  

6.4 We warrant that we have and will maintain for the SubscripFon Term all necessary 
licences, consents, and permissions necessary for the performance of our 
obligaFons under this Cloud Services Agreement.  

7. YOUR OBLIGATIONS  

 7.1  You shall:  

 7.1.1  provide us with:  

7.1.1.1 all necessary co-operaFon in relaFon to this Cloud Services 
Agreement; and  

7.1.1.2 all necessary access to such informaFon as may be required 
by us;  

in order to provide the Services, including but not limited to 
Customer Data, security access informaFon and configuraFon 
services;  

7.1.2 comply with all applicable laws and regulaFons with respect to your 
acFviFes under this Cloud Services Agreement;  

7.1.3 carry out all other responsibiliFes set out in this Cloud Services 
Agreement in a Fmely and efficient manner. In the event of any 
delays in your provision of such assistance as agreed by the parFes, 
we may adjust any agreed Fmetable or delivery schedule as 
reasonably necessary;  
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7.1.4 ensure that your employees, contractors and agents use the Services 
in accordance with the terms and condiFons of this Cloud Services 
Agreement and you shall be responsible for their breach of this 
Cloud Services Agreement;  

7.1.5 obtain and shall maintain all necessary licences, consents, and 
permissions necessary for us, our contractors and agents to 
perform our obligaFons under this Cloud Services Agreement, 
including without limitaFon the Services;  

7.1.6 ensure that your network and systems comply with the relevant 
specificaFons provided by us from Fme to Fme; and  

7.1.7 be solely responsible for procuring and maintaining your network 
connecFons and telecommunicaFons links from your systems to 
our data centres, and all problems, condiFons, delays, delivery 
failures and all other loss or damage arising from or relaFng to your 
network connecFons or telecommunicaFons links or caused by the 
internet.  

7.2 You shall own all right, Ftle and interest in and to all of the Customer Data that is 
not personal data and shall have sole responsibility for the legality, reliability, 
integrity, accuracy and quality of all such Customer Data. In the event of any 
loss or damage to Customer Data, your sole and exclusive remedy shall be 
for us to use reasonable commercial endeavours to restore the lost or 
damaged Customer Data from the latest back-up of such Customer Data 
maintained by us in accordance with our archiving procedure. We shall not 
have access to Customer Data, (save where we are granted specific access 
by you) and therefore we shall not be responsible for any loss, destrucFon, 
alteraFon or disclosure of Customer Data caused by any third party.  

8. FEES  

 8.1  You shall pay the Fees in accordance with this clause 8.  

8.2  You shall on the EffecFve Date provide to us approved purchase order 
informaFon acceptable to us and any other relevant valid, up-to-date and 
complete contact and billing details and, if you provide:  

8.2.1  approved purchase order informaFon to us, we shall invoice you 
either:  

8.2.1.1 on the EffecFve Date for the Fees payable in respect of the 
IniFal SubscripFon Term and subject to clause 13.1, 
thereaDer annually for the Fees payable in respect of the 
Renewal Period; or in the manner set out in the Order 
Form,  
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and you shall pay each invoice in full within 30 days aDer the date 
of such invoice.  

 8.3  Where addiFonal Services or products are requested during the  
SubscripFon Term, we will send you an invoice for the associated Fees.  You 
are required to pay all such invoices in full within 30 days of the date of such 
invoice.  

8.4  If we have not received payment in full within 14 days aDer the due date, 
and without prejudice to any other rights and remedies of ours:  

8.4.1 we may, without liability to you, disable your password, account and 
access to all or part of the Services and we shall be under no 
obligaFon to provide any or all of the Services while the invoice(s) 
concerned remain unpaid; and  

8.4.2 interest shall accrue on a daily basis on such due amounts at an annual 
rate equal to 4% over the then current base lending rate of Royal 
Bank of Canada from Fme to Fme, commencing on the due date 
and conFnuing unFl fully paid, whether before or aDer judgment.  

 8.5  All amounts and Fees stated or referred to in this Cloud Services Agreement:  

 8.5.1  shall be payable in the currency billed;  

 8.5.2  are, subject to clause 12.4.2, non-cancellable and non-refundable;  

8.5.3   are exclusive of value added tax or similar tax, which shall be added 
to our invoice(s) at the appropriate rate where applicable.  

8.6  We shall be enFtled to increase the Fees, at the start of each Renewal Period 
by no more than 5%, upon 90 days’ prior noFce to you and the Order Form 
shall be deemed to have been amended accordingly following such noFce.  

9. PROPRIETARY RIGHTS  

9.1 You acknowledge and agree that we and/or our licensors own all intellectual 
property rights in the SoDware, SubscripFon Services, the DocumentaFon, 
the Storage Services and the Support Services. Except as expressly stated 
herein, this Cloud Services Agreement does not grant you any rights to, or 
in, patents, copyright, database right, trade secrets, trade names, 
trademarks (whether registered or unregistered), or any other rights or 
licences in respect of the SoDware, SubscripFon Services, the 
DocumentaFon, the Storage Services or the Support Services.  

9.2 We confirm that we have all the rights in relaFon to the SoDware, SubscripFon 
Services, the DocumentaFon, the Storage Services and the Support Services 
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that are necessary to grant all the rights we purport to grant under, and in 
accordance with, the terms of this Cloud Services Agreement.  

10. CONFIDENTIALITY  

10.1 Each of us may be given access to ConfidenFal InformaFon from each other in 
order to perform our obligaFons under this Cloud Services Agreement.  A 
party’s ConfidenFal InformaFon shall not be deemed to include informaFon 
that:  

10.1.1 is or becomes publicly known other than through any act or omission 
of the receiving party;  

10.1.2 was in the other party’s lawful possession before the disclosure;  

10.1.3 is lawfully disclosed to the receiving party by a third party without 
restricFon on disclosure;  

10.1.4 is independently developed by the receiving party, which 
independent development can be shown by wriGen evidence; or  

10.1.5 is required to be disclosed by law, by any court of competent 
jurisdicFon or by any regulatory or administraFve body.  

10.2 We shall each hold the other Party’s ConfidenFal InformaFon in confidence and, 
unless required by law, not make the other Party’s ConfidenFal InformaFon 
available to any third party, or use the other Party’s ConfidenFal InformaFon 
for any purpose other than the implementaFon of this Cloud Services 
Agreement.  

10.3 We shall each take all reasonable steps to ensure that the other Party’s 
ConfidenFal InformaFon to which it has access is not disclosed or distributed 
by its employees or agents in violaFon of the terms of this Cloud Services 
Agreement.  

10.4 Neither of us shall be responsible for any loss, destrucFon, alteraFon or 
disclosure of ConfidenFal InformaFon caused by any third party.  

10.5 You acknowledge that details of the Services, and the results of any performance 
tests of the Services, consFtute our ConfidenFal InformaFon.  

10.6  We acknowledge that your Customer Data is your ConfidenFal InformaFon.  

10.7 No party shall make, or permit any person to make, any public announcement 
concerning this Cloud Services Agreement, its contents or any part thereof 
without the prior wriGen consent of the other party (such consent not to be 
unreasonably withheld or delayed), except as required by law, any 
governmental or regulatory authority (including, without limitaFon, any 
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relevant securiFes exchange), any court or other authority of competent 
jurisdicFon.  

10.8 The above provisions of this clause 10 shall survive terminaFon of this Cloud 
Services Agreement, however arising.  

11. INDEMNITY  

11.1 You shall defend, indemnify and hold harmless us, our officers, directors, 
employees and agents against claims, acFons, proceedings, losses, 
damages, expenses and costs (including without limitaFon court costs and 
reasonable legal fees) arising out of or in connecFon with your use of the 
Services and the DocumentaFon, provided that:  

11.1.1 we are given prompt noFce of any such claim;  

11.1.2 we provide reasonable co-operaFon to you in the defence and 
seGlement of such claim, at your expense; and  

11.1.3 you are given sole authority to defend or seGle the claim.  

11.2 We shall defend you, your officers, directors and employees against any claim 
that the Services infringe any patent, in the country where you use the 
Services, effecFve as of the EffecFve Date, copyright, trade mark, database 
right or right of confidenFality, and shall indemnify you for any amounts 
awarded against you in judgment or seGlement of such claims, provided 
that:  

11.2.1 we are given prompt noFce of any such claim;  

11.2.2 you provide reasonable co-operaFon to us in the defence and 
seGlement of such claim, at our expense; and  

11.2.3 we are given sole authority to defend or seGle the claim.  

11.3 In the defence or seGlement of any claim, we may procure the right for you to 
conFnue using the Services, replace or modify the Services so that they 
become non-infringing or, if such remedies are not reasonably available, 
terminate this Cloud Services Agreement on five Business Days noFce to you 
without any addiFonal liability or obligaFon to pay liquidated damages or 
other addiFonal costs to you in connecFon with the terminaFon of this 
Cloud Services Agreement.  

11.4 In no event shall we, our officers, directors, employees, agents, contractors and 
sub-contractors be liable to you to the extent that the alleged infringement 
is based on:  

11.4.1 a modificaFon of the Services by anyone other than us; or  
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11.4.2 your use of the Services in a manner contrary to the instrucFons given 
to you by us; or  

11.4.3 your use of the Services aDer noFce of the alleged or actual 
infringement from us or any appropriate authority.  

11.5 The foregoing and clause 12.4.2 states your sole and exclusive rights and 
remedies, and our (including our, officers, directors, employees, agents’ and 
contractors and sub-contractors) enFre obligaFons and liability, for 
infringement of any patent, copyright, trade mark, database right or right of 
confidenFality.  

12. LIMITATION OF LIABILITY  

12.1  This clause 12 sets out our enFre financial liability (including any liability for 
the acts or omissions of our officers, directors, employees, agents, 
contractors and sub-contractors) to you:  

12.1.1 arising under or in connecFon with this Cloud Services Agreement;  

12.1.2 in respect of any use made by you of the Services, DocumentaFon or 
any part of them; and  

12.1.3 in respect of any representaFon, statement or torFous act or 
omission (including negligence) arising under or in connecFon with 
this Cloud Services Agreement.  

12.2  Except as expressly and specifically provided in this Cloud Services 
Agreement:  

12.2.1 you assume sole responsibility for results obtained from the use of 
the Services by you, and for conclusions drawn from such use. We 
shall have no liability of any kind whatsoever for any damage caused 
by errors or omissions in any informaFon, instrucFons or scripts 
provided to us by you in connecFon with the Services, or any 
acFons taken by us at your direcFon;  

12.2.2 all warranFes, representaFons, condiFons and all other terms of any 
kind whatsoever implied by statute, common law, tort or any other 
theory of law are, to the fullest extent permiGed by applicable law, 
excluded from this Cloud Services Agreement; and  

12.2.3 the Services are provided to you on an ‘as is’ basis.  

 12.3  Nothing in this Cloud Services Agreement excludes our liability:  

12.3.1 for death or personal injury caused by our negligence; or  
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13.3.2 for fraud or fraudulent misrepresentaFon.   

 12.4  Subject to clause 12.2 and clause 12.3:  

12.4.1 we shall not be liable whether in tort (including for negligence or 
breach of statutory duty), contract, misrepresentaFon, resFtuFon 
or otherwise for any loss of profits, loss of business, depleFon of 
goodwill and/or similar losses or loss or corrupFon of data or 
informaFon, or pure economic loss, or for any special, indirect or 
consequenFal loss, costs, damages, charges or expenses however 
arising under this Cloud Services Agreement; and  

12.4.2 our total aggregate liability in contract resFtuFon or otherwise, 
arising in connecFon with the performance or contemplated 
performance of this Cloud Services Agreement shall be limited to 
125% of the total Fees paid for the Services during the 12 months 
immediately preceding the date on which the claim arose.  

13. TERM AND TERMINATION  

13.1 This Cloud Services Agreement shall, unless otherwise terminated as provided 
in this clause 13, commence on the EffecFve Date and shall conFnue for the 
IniFal SubscripFon Term and, thereaDer, this Cloud Services Agreement shall 
be automaFcally renewed for successive periods of 12 months (each a 
Renewal Period), unless:   

13.1.1 either party noFfies the other party of terminaFon, in wriFng, at least 
60 days before the end of the IniFal SubscripFon Term or any 
Renewal Period, in which case this Cloud Services Agreement shall 
terminate upon the expiry of the applicable IniFal SubscripFon 
Term or Renewal Period; or  

13.1.2 otherwise terminated in accordance with the provisions of this Cloud 
Services Agreement.  

13.2 We may terminate this Cloud Services Agreement immediately by wriGen noFce 
to you if:  

13.2.1 you commit a material or persistent breach of this Cloud Services 
Agreement which you fail to remedy (if remediable) to our 
saFsfacFon within 14 days aDer the service of wriGen noFce 
requiring you to do so; or  

13.2.2  you fail to pay any amount due under this Cloud Services Agreement 
on the due date for payment and remains in default not less than 
14 days aDer being noFfied in wriFng to make such payment,  
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in such circumstances, we shall retain the Fees paid in relaFon to the 
unexpired porFon of the SubscripFon Term.  

13.3 Without affecFng any other right or remedy available to it, either party may 
terminate this Cloud Services Agreement with immediate effect by giving 
wriGen noFce to the other party if:  

13.3.1 the other party suspends, or threatens to suspend, payment of its 
debts or is unable to pay its debts as they fall due or admits inability 
to pay its debts or is deemed unable to pay its debts within the 
meaning of any bankruptcy statute to which the other party is 
subject;  

13.3.2 the other party commences negoFaFons with all or any class of its 
creditors with a view to rescheduling any of its debts, or makes a 
proposal for or enters into any compromise or arrangement with its 
creditors other than for the sole purpose of a scheme for a solvent 
amalgamaFon of that other party with one or more other 
companies or the solvent reconstrucFon of that other party;  

13.3.3 a peFFon is filed, a noFce is given, a resoluFon is passed, or an order 
is made, for or in connecFon with the winding up of that other party 
other than for the sole purpose of a scheme for a solvent 
amalgamaFon of that other party with one or more other 
companies or the solvent reconstrucFon of that other party;  

13.3.4 an applicaFon is made to court, or an order is made, for the 
appointment of an administrator, or if a noFce of intenFon to 
appoint an administrator is given or if an administrator is appointed, 
over the other party;  

13.3.5 the holder of a qualifying floaFng charge over the assets of that other 
party has become enFtled to appoint or has appointed an 
administraFve receiver;  

13.3.6 a person becomes enFtled to appoint a receiver over the assets of the 
other party or a receiver is appointed over the assets of the other 
party;  

13.3.7 a creditor or encumbrancer of the other party aGaches or takes 
possession of, or a distress, execuFon, sequestraFon or other such 
process is levied or enforced on or sued against, the whole or any  
part of the other party’s assets and such aGachment or process is 
not discharged within 14 days;  

13.3.8 any event occurs, or proceeding is taken, with respect to the other 
party in any jurisdicFon to which it is subject that has an effect 
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equivalent or similar to any of the events menFoned in clause 
13.3.1 to clause 13.3.7 (inclusive);  

13.3.9 the other party suspends or ceases, or threatens to suspend or cease, 
carrying on all or a substanFal part of its business; or  

13.3.10 the warranty given by us in clause 6 of this Cloud Services Agreement 
is found to be untrue or misleading.  

 13.4  On terminaFon of this Cloud Services Agreement for any reason:  

13.4.1 all licences granted by us to you under this Cloud Services Agreement 
shall immediately terminate;   

13.4.2 each party shall return and make no further use of any equipment, 
property, ConfidenFal InformaFon, DocumentaFon and other items 
(and all copies of them) belonging to the other party;  

13.4.3 we may destroy or otherwise dispose of any of your data in our 
possession unless we receive, no later than thirty days aDer the 
effecFve date of the terminaFon of this Cloud Services Agreement, 
a wriGen request for the delivery to you of the then most recent 
back-up of your data. We shall use reasonable commercial 
endeavours to deliver the back-up to you within 30 days of receipt 
of such a wriGen request, provided that you have, at that Fme, paid 
the Fees outstanding at and resulFng from terminaFon (whether or 
not due at the date of terminaFon). You shall pay all reasonable 
expenses incurred by us in returning or disposing of Customer Data 
as set out on the Order Form or otherwise agreed in wriFng 
between us;   

13.4.4  any rights, remedies, obligaFons or liabiliFes of the parFes that have 
accrued up to the date of terminaFon, including the right to claim 
damages in respect of any breach of this Cloud Services Agreement 
which existed at or before the date of terminaFon shall not be 
affected or prejudiced; and  

13.4.5 subject to clause 13.4, we shall immediately stop processing all 
Customer Data and prevent your access to the Services.  

13.5 Upon terminaFon of this Cloud Services Agreement, we are able to provide you 
with a read only annual licence to access your Archive Data environment.  
This licence would enable you to read, search and export data out of the 
environment.  There is a Read Only Archive Fee for this facility as set out in 
the Order Form.   
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14. COMMUNICATIONS BETWEEN US  

14.1 If any provision in this Cloud Services Agreement requires you to communicate 
with us or give us noFce in wriFng, you should send this to us by both pre-
paid post addressed to the ShareArchiver INC at Suite 700, 2425 Matheson 
BLVD East, Mississauga, Ontario, Canada, L6H1Y7 (or to any other alternate 
address communicated to you by us in wriFng) or by email to 
accounts@sharearchiver.com. We will confirm receipt by contacFng you in 
wriFng or by email.  

14.2 If we have to contact you or give you noFce in wriFng, we will do so by both pre-
paid post and email to the addresses you provide or confirm to us and you 
will confirm receipt of the same by contacFng us in wriFng or by email.  

15. FORCE MAJEURE  

We shall have no liability to you under this Cloud Services Agreement if we are 
prevented from or delayed in performing our obligaFons under this Cloud Services 
Agreement, or from carrying on our business, by acts, events, omissions or accidents 
beyond our reasonable control, including, without limitaFon, strikes, lock-outs or 
other industrial disputes (whether involving our workforce or any other party), failure 
of a uFlity service or transport or telecommunicaFons network, act of God, war, riot, 
civil commoFon, pandemic or epidemic, malicious damage, compliance with any law 
or governmental order, rule, regulaFon or direcFon, accident, breakdown of plant or 
machinery, fire, flood, storm or default of suppliers or subcontractors, provided that 
you are noFfied of such an event and its expected duraFon.  

16. OTHER IMPORTANT TERMS  

16.1 We may assign, transfer or delegate our rights and obligaFons under this Cloud 
Services Agreement in whole or in part, to an affiliate or in connecFon with 
any subsequent merger, consolidaFon, sale of all or substanFally all of our 
assets or equity interests or similar transacFon involving us or a successor 
company. We will always tell you in wriFng if this happens and we will ensure 
that the transfer will not affect your rights under this Cloud Services 
Agreement.   

16.2 You may only transfer your rights or your obligaFons under this Cloud Services 
Agreement to another person if we agree in wriFng to such transfer.  

16.3 This Cloud Services Agreement does not give rise to any third-party rights or 
enFtle a third party to enforce any term of this Cloud Services Agreement.  

16.4 Nothing in this Cloud Services Agreement is intended to or shall operate to 
create a partnership between us, or authorise either of us to act as agent for 
the other, and neither of us shall have the authority to act in the name or on 
behalf of or otherwise to bind the other in any way (including, but not 
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limited to, the making of any representaFon or warranty, the assumpFon of 
any obligaFon or liability and the exercise of any right or power).  

16.5 Each of us acknowledges and agrees that in entering into this Cloud Services 
Agreement neither of us is relying on any undertaking, promise, assurance, 
statement, representaFon, warranty or understanding (whether in wriFng 
or not) of any person (whether party to this Cloud Services Agreement or 
not) relaFng to the subject maGer of this Cloud Services Agreement, other 
than as expressly set out in this Cloud Services Agreement. In the event of 
any inconsistency between this Cloud Services Agreement, and the Order 
Form, the Order Form shall prevail.  

16.6 Except as expressly provided in this Cloud Services Agreement the rights and 
remedies provided under this Cloud Services Agreement are in addiFon to, 
and not exclusive of, any rights or remedies provided by law.  

16.7 This Cloud Services Agreement, the Schedule and any documents annexed as 
appendices to this Cloud Services Agreement contain the whole agreement 
between us relaFng to the subject maGer.  

16.8 Each of the paragraphs of this Cloud Services Agreement operates separately. If 
any court or relevant authority decides that any of them are unlawful, the 
remaining paragraphs will remain in full force and effect.  

16.9 If we do not insist immediately that you do anything you are required to do 
under these terms, or if we delay in taking steps against you in respect of 
your breaking this contract, that will not mean that you do not have to do 
those things and it will not prevent us taking steps against you at a later date.  

16.10 Which laws apply to this Cloud Services Agreement and where you may bring 
legal proceedings. This Cloud Services Agreement and any dispute or claim 
arising out of or in connecFon with it or its subject maGer or formaFon 
(including non-contractual disputes or claims) shall be governed by and 
construed in accordance with the laws of Ontario, Canada.  

The parFes shall first aGempt to negoFate in good faith to resolve the dispute 
or claim for a minimum period of 5 Business Days following the service of 
wriGen noFce by one party to the other party informing it about the dispute 
or claim. If the dispute or claim remains unresolved following the good faith 
negoFaFons, then such dispute or claim shall be finally seGled in accordance 
with the laws of the with the laws of Ontario, Canada.  

Each of us irrevocably agrees that the courts of Ontario, Canada shall have 
exclusive jurisdicFon to seGle any dispute or claim arising out of or in 
connecFon with this Cloud Services Agreement or its subject maGer or 
formaFon (including non-contractual disputes or claims).  
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The Schedule  

1. DEFINITIONS  

The following definiFons apply in this Schedule.  

Business Day: a day other than a Saturday, Sunday or public holiday in Ontaria, Canada 
when banks in London are open for business.  

Commercially Reasonable Efforts:  the same degree of priority and diligence with which 
we meet the support needs of our other similar customers.  

Contact List:  a current list of telephone numbers and e-mail addresses provided to you to 
enable you to make Support Requests.  

Customer Cause:  any of the following causes:  

(a) any improper use, misuse or unauthorized alteraFon of the SoDware by you;   

(b) any use of the SoDware by you in a manner inconsistent with the then-current 
DocumentaFon;  

(c) the use by you of any hardware or soDware not provided by us; or  

(d) the use of a non-current version or release of the SoDware.  

Fault: any failure or error of the SoDware referred to in the Service Level Table.  

Help Desk Support:  any support provided by help desk technicians sufficiently qualified and 
experienced to idenFfy and resolve most support issues relaFng to the SoDware.   

Higher-level Support:  any higher-level support provided by contacFng the Higher-Level 
Support on the Contact List.  

Out-of-scope Services:  any of the following services:  

(a) any services provided by us in connecFon with any apparent problem regarding the 
SoDware reasonably determined by us not to have been caused by a Fault, but rather 
by a Customer Cause or a cause outside our control (including any invesFgaFonal work 
resulFng in such a determinaFon);   

(b) any Higher-level Support provided in the circumstances specified in paragraph 3.3;  

(c) support for other hardware or soDware; or  

(d) cloud infrastructure management and support which is handled directly by our third-
party partner.  

Service Levels:  the service level responses and response Fmes referred to in the Service Level 
Table.  
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Service Level Table:  the table set out in paragraph 5.1.  

SoluFon:  either of the following outcomes:  

(a) correcFon of a Fault; or   

(b) a workaround in relaFon to a Fault (including a reversal of any changes to the SoDware 
if deemed appropriate by us) that is reasonably acceptable to you.  

Support Hours:  for customers are between 9.00 am to 5.00 pm Ontario, Canada Fme, each 
Business Day.  

Support Period:  the IniFal SubscripFon Term, the Renewal Period and, if requested by you, 
any period during which you transfer the Services to an alternate service provider.  

Support Request:  request made by you in accordance with this Schedule for Support Services 
in relaFon to the SoDware, including correcFon of a Fault.  

Support Services:  maintenance of the then-current version or release of the SoDware, 
including Help Desk Support and Higher-level Support, but excluding any Out-of-scope 
Services.  

2. SUPPORT SERVICES  

2.1 During the Support Period, we shall perform the Support Services during the Support 
Hours in accordance with the Service Levels.  

2.2 As part of the Support Services, we shall:  

2.2.1 provide Help Desk Support by means of the following telephone number +1 
855 927 2448 and e-mail address support@sharearchiver.com;   

2.2.2 commit appropriate resources to the provision of Higher-Level Support;  

2.2.3 where Help Desk Support is not provided within the relevant Service Level 
response Fme set out in paragraph 5.1.2 and you escalate a Support Request 
to request Higher-Level Support;  

2.2.4 use Commercially Reasonable Efforts to correct all Faults noFfied under 
paragraph 4.3.1; and  

2.2.5 provide technical support for the SoDware in accordance with the Service 
Levels.   

2.3 Any Higher-level Support requested by you and provided by an individual whose 
qualificaFon or experience is greater than that reasonably necessary to resolve the 
relevant Support Request shall be deemed an Out-of-scope Service, provided that an 
appropriately qualified or experienced individual was available at the Fme when the 
Higher-level Support was sought.  
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2.4 We may reasonably determine that any services are Out-of-scope Services. If we make 
any such determinaFon, we shall promptly noFfy you of that determinaFon.  

2.5 You acknowledge that we are not obliged to provide Out-of-scope Services.  

2.6 Where there is a Fault which requires the involvement of our third-party cloud 
infrastructure provider, we will liaise with them and keep you informed as to progress 
in accordance with the Service Level Table.  

3. FEES  

3.1 The provision of Support Services on a remote, off-site basis (such as over the 
telephone or by e-mail) is included in the SubscripFon Fee.  

3.2 The provision of Support Services outside the Support Period or at your Site or the 
provision of Out-of-scope Services shall be charged for at the applicable Fme and 
materials rates set out in our price list.  

4. SUBMITTING SUPPORT REQUESTS AND ACCESS  

4.1 You may request Support Services by way of a Support Request.  

4.2 Each Support Request shall include a descripFon of the problem and the start Fme of 
the incident.  

4.3 You shall provide us with:  

4.3.1 prompt noFce of any Faults; and  

4.3.2 such output and other data, documentaFon, informaFon, assistance and 
(subject to compliance with all customer’s security and encrypFon 
requirements noFfied to us in wriFng) remote access to your System, as are 
reasonably necessary to assist us to reproduce operaFng condiFons similar to 
those present when you detected the relevant Fault and to respond to the 
relevant Support Request. For the purposes of this Schedule, System means the 
environment where the SoDware or other tools supplied by us are running and 
operaFng.  

4.4 All Support Services shall be provided remotely from our office.  

4.5 You acknowledge that, to properly assess and resolve Support Requests, it may be 
necessary to permit us direct access at your Site, to your System and your files, 
equipment and personnel.   

4.6 You shall provide such access promptly, provided that we comply with all your security 
requirements and other policies and procedures relaFng to contractors entering and 
working on your Site noFfied to us.  

5. SERVICE LEVELS  
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5.1 We shall:  

5.1.1 prioriFse all Support Requests based on a reasonable assessment of the 
severity level of the problem reported; and  

5.1.2 use all reasonable endeavours to respond to all Support Requests in 
accordance with the responses and response Fmes specified in the table set 
out below:  

Severity 
level of Fault  

DefiniFon  Target  Response 
Time  

Target  ResoluFon 
Time  

1  Complete failure of the 
SoDware.  

Less than 2 hours 
within the Support 
Hours  

Less than 1 Business 
Day  

2  Failure of one or more 
components of the SoDware.  

Less than 8 hours 
within the Support 
Hours  

Less than 3 Business 
Days  

3  Failure of a non-criFcal 
funcFon, which has no 
significant effect on the 
operaFon of the SoDware.  

Less than 1 Business 
Day  

Less than 5 Business 
Days  

4  Any failure that has minimal 
effect on the SoDware, 
requests for informaFon, or 
requests for enhancements 
to the SoDware.  

Less than 2 Business 
Days  

As Appropriate  

  

5.2 We shall contact you to confirm when the Support Request has been allocated to an 
engineer and use reasonable endeavours to meet the target resoluFon Fmes stated in 
paragraph 5.1.  

5.3 Each of us may, on a case-by-case basis, agree in wriFng to a reasonable extension of 
the Service Level response Fmes.  

5.4 We shall give you regular updates of the nature and status of its efforts to correct any 
Fault.  

6. OTHER REMEDIES  
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If a SoluFon is not provided within the relevant Service Level response Fme, the 
Support Request may be escalated to each of our respecFve relaFonship managers 
idenFfied on the Order Form and then to their respecFve senior management.  

7. SUB-CONTRACTING  

We shall be enFtled to sub-contract the Support Services to a third party at any Fme 
during the SubscripFon Term and the sub-contractor shall provide the Support Services 
and perform the obligaFons in this Cloud Services Agreement as if those Support 
Services were provided by us.   

8. TERMINATION  

The Support Services are co-terminus with the Cloud Services Agreement and on 
terminaFon of this Cloud Services Agreement in accordance with its terms, the 
Support Services shall automaFcally and simultaneously cease.  

  


